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To: Division ofLegalCounsel MaryAnnMullin
Illinois EnvironmentalProtectionAgency SchiffHardinLLP
1021 North grandAvenueEast 6600SearsTower
P.O.Box 19276 Chicago,IL 60606
Springfield, Illinois 62794-9276

PLEASETAKE NOTICE that I havetodayfiled with theOfficeof theClerkof the
Pollution ControlBoardtheSIERRACLUB’S Motion to InterveneandAppearance,
copiesof which areherewithserveduponyou.

Keith Harley (I
Dated:May27,2004

Keith Harley
ChicagoLegal Clinic, Inc.
205 W. Monroe,

4
th Floor

Chicago,IL 60606
(312)726-2938
(312)726-5206(fax)
kharley@kentlaw.edu



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MidwestGenerationEME, LLC ) REC~V~D
Petitioner, ) CLEFtK’S OFFICE

) PCBO4-185
) TradeSecretAppeal

v. ) STATE OF lLUNO~S
) Pollution Control Board

Illinois EnvironmentalProtectionAgency, )
Respondent. )

MOTION FOR INTERVENTION

NOW COMESTHE SIERRA CLUB, by andthroughits attorneys,KEITH

HARLEY andANNEE PIKE of theCHICAGO LEGAL CLiNIC, INC., andrespectfully

submitthisMotion for Interventionpursuantto 35 III. Adm. Code101 .402. In supportof

thismotion, theS1ERAACLUB statesthefollowing::

1. On or aboutFebruary12, 2004,the SIERRACLUB submittedan

ElectronicFreedomof InformationAct requestto theILLiNOIS ENVIRONMENTAL

PROTECTIONAGENCY(“IEPA”) seekingall documentssubmittedto IEPA by

MIDWEST GENERATION EME, LLC (“Midwest Generation”)in responseto an

informationrequestunderSection114 of theCleanAir Act, 42 U.S.C. § 7414(c).

2. TheSIERRACLUB is anot-for-profit environmentalgroupwith 26,000

membersin Illinois. It works on behalfof its membersandthegeneralpublic to restore

cleanandhealthyair to Illinois andto protectIllinois lakes,rivers andstreamsfrom

pollutants.

3. Therecordsrequestedbythe SIERRACLUB relateto IEPA oversightof

coal-firedpowerplantsandMidwest Generation’scompliancewith requirementsthat

originatein theCleanAir Act and Illinois EnvironmentalProtectionAct.

4. Petitioner,Midwest Generationownsandoperates9 coal-generatedpower
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plantsthat aresubjectto theCleanAir Act andotherfederalandstateenvironmental

laws.

5. Respondent,Illinois EnvironmentalProtectionAgencyis a stateagency

authorized,amongotherthings,to implementandenforcefederalandstate

environmentallaws.

6. At thetimeit submitteddocumentsto theIEPA, Midwest Generation

assertedtradesecretprotectionpursuantto 415 ILCS 5/7.1and 35 Ill. Adm.Code130.200

etseq.,seekingto preventpublic disclosureofthesedocuments.

7. On or aboutMarch 10, 2004,the1EPA grantedMidwest Generation’s

requestfor tradesecretprotectionin partanddeniedit in part.

8. In its March 10, 2004 letter, IEPA indicatedthat it would ceaseprotecting

informationnot subjectto tradesecretprotectionunlessIEPA was servedwith noticeof

filing ofa Petition for Review. A copyofthis letterwassentto theSIERRACLUB

becauseof its pendingFreedomofInformationAct request.

9. On or aboutApril 19, 2004,MidwestGenerationfiled a“PetitionFor

ReviewofIllinois EnvironmentalProtectionAgency’sDenialofTradeSecret

Protection.”

10. This Motion hasbeenfiled in atimelymannerbecause,upon

informationandbelief, theIEPAhasnot yet filed its first responsivepleadingto Midwest

Generation’sPetitionandno hearingdatehasbeenset to determineMidwest

Generation’sappeal.

11. TheSIERRACLUB requeststhat it be allowedto interveneon the
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basisthat thefinal orderoftheIIPCB mayadverselyaffect andmateriallyprejudiceits

interests.

12. Title 35 oftheIllinois AdministrativeCode,Section 101.402(d)(3),

allows for interventionwhenapartymaybe adverselyaffectedby afinal Boardorderon

thereleaseofinformation.

13. Becauseit hasapendingFreedomofInformationAct requestfor the

informationthat is thesubjectofthis proceeding,theSIERRACLUB will be adversely

affectedif thefinal decisionof theIllinois Pollution ControlBoardprohibitsreleasing

someor all of theinformationto it.

14. Moreover,Title 35, Section101.402(d)(2),ofthe Illinois Administrative

Codeallows for interventionwhenapartymaybe materiallyprejudicedabsent

intervening.

15. Failureto allow theSIERRA CLUB to intervenemaymateriallyprejudice

it in severalways,including thefollowing:

a. preventingtheSIERRACLUB from makingan adequaterecordofits

interestsin thehearingbeforetheBoardin theeventthat SIERRA

CLUB decidesto appealany adversedecisionregardingthereleaseof

therequestedrecordsby the IPCB asauthorizedby Illinois statute,

415 ILCS 4/41 andIll. Adm. Code130.201(b).

b. preventingit from adequatelyrepresentingtheinterestsof its

membersandthepublic at largein havingaccessto information

compiledbytheIEPA.
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c. preventingtheSIERRACLUB and thepublic at largefrom gaining a

betterunderstandingofhow theIEPA enforceslawsandregulations

relatedto air andwaterpollution in keepingwith thepublic’s right to

educateitselfon theenvironmentalprotectionprocess;

d. preventingtheSIERRACLUB andthepublicat largefrom gaininga

well-groundedunderstandingof thecompliancestatusof MID WEST

GENERATION and,in turn, evaluatingopportunitiesfor membersof

thepublic to participatein efforts to remedyanynon-compliance.

16. Oneofthestatedgoalsof theIllinois GeneralAssemblyin enactingthe

Illinois EnvironmentalProtectionAct is to increasepublicparticipationin protectingthe

environment.415ILCS § 5/2(a)(v). This goal is facilitatedin partby allowing thepublic

accessto the recordsoftheIEPA, with certainwell-known exceptions.Thepublic’sright

to haveaccessto theserecordsis underscoredby theIllinois FreedomofInformationAct,

5 ILCS 140/1,Section114 (c) oftheCleanAir Act andSection7 oftheIllinois

EnvironmentalProtectionAct, all ofwhich areintendedto allow thefree flow of

informationto thegeneralpublic, including theSIERRACLUB..

17. For thepartiesalreadyinvolved in this appeal,the focusof thehearingis to

determinewhetherMidwest Generation’srecordsareprotectedfrom disclosureto the

SIERRACLUB becausetheyaretradesecrets.

18. TheSIERRACLUB’S focusin thishearingis altogetherdifferentand

involvescreatingarecordof thepublic’s interestsin havingaccessto information

consistentwith Illinois andfederallaw. TheSIERRACLUB is not seekingto
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participatein theseproceedingsin orderto gainaccessto thedisputeddocumentsprior to

a final IPCB decisionon thetradesecretprotectionissue.

19. Allowing theSIERRACLUB to intervenewill notundulydelaythese

proceedingsnormateriallyprejudiceeitherMidwest Generationor the1EPAin light of

thetimelinessofthis motion andthedisparateinterestsoftheSIERRACLUB andthe

original partiesto theappeal.

WHEREFORE,for thereasonsstatedabove,theSIERRACLUB praysthat the

Illinois Pollution ControlBoardenterits orderallowing theSIERRACLUB to intervene

andfor leavefor its attorneysto file theirAppearances.

Keith Harley,OneofSIERRACLT~’SAttorneys

KeithHarley
Annie Pike
ChicagoLegal Clinic, Inc.
205 W. Monroe,

4
th Floor

Chicago,IL 60606
(312)726-2938
(312)726-5206(fax)
kharley~kentlaw.edu
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MidwestGenerationEME, LLC ) 1~EC El VED
Petitioner, ) LERK’S OFFICE

) PCB04-185 MAY 272004
) TradeSecretAppeal

v. ) STATE OF ILLINOIS
Pollution Control BQ9r~

Illinois EnvironmentalProtectionAgency, )
Respondent. )

APPEARANCE

KEITH HARLEY andANNIE PIKE, herebyenterthe appearanceoftheSIERRA
CLUB, andtheir appearanceasCounselfor theSIERRACLUB, in theabovematter.

eith Harley U
Oneof theattorneysfor SIERRACLUB

Date: May 27,2004

KeithHarley
AnniePike
ChicagoLegalClinic, Inc.
205 W. Monroe,4th Floor
Chicago,IL 60606
(312)726-2938
(312)726-5206(fax)
kharley~kentlaw.edu



CERTIFICATE OF SERVICE

I, KEITH HARLEY, an attorney,certify that truecopiesoftheforegoingMotion to
InterveneandAppearanceweremailedbyFirst ClassMail, by depositingthesamein the
U.S. Mail depositorylocatedat220 WestMonroe,Chicago,Illinois, in an envelopewith
sufficientpostageprepaidon May27, 2004, to thefollowing:

Division ofLegal Counsel MaryAnn Mullin
Illinois EnvironmentalProtectionAgency SchiffHardinLLP
1021 North grandAvenueEast 6600SearsTower
P.O.Box 19276 Chicago,IL 60606
Springfield, Illinois 62794-9276


